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which paid the draft to the impostor. In negotiations inter absentes 
there is obviously not that complete identification of the other party 
which exists where the impostor appears in person. Here the ven- 
dor, indorser, or consignor may often intend to deal with a person 
identified in his mind, partly by attributes of the man personated, 
partly by attributes of the impostor. For example in the principal 
case the plaintiff may have identified the person to whom he intended 
to indorse partly by attributes of the real legatee, partly by attributes 
of the man from whom he received the letter and address. To the 
validity of a disposition to an impostor it would seem necessary that 
he must show that the attribute which was the determining factor 
of identification was one that applied to him exclusively. If there 
is a conflict, attributes of each furnishing substantial factors of 
identification, or if the determining attribute is one of the man he 
is personating, the impostor must fail. B has not succeeded in 
substituting his own personality for that of C in the mind of A 
and consequently cannot be said to have been selected as vendee, 
indorsee, or consignee. Where, as in the principal case, the actor 
had actually met the man personated it would seem that nothing 
short of the actual presence of the impostor should be allowed to 
effect such a substitution. Certainly his mere handwriting should 
not be held to effect it. And this is generally held to be the law. 
American Express Co. v. Stack (1867) 29 Ind. 27; Cundy v. Lindsay 
(1878) L. R. 3 A. C. 459. The difficult problems arise where the 
vendor, indorser, or consignor has no personal acquaintance with 
either the man personated or the impostor. It would seem that 
they should be solved by the application of the principles stated 
above. 



Equity Jurisdiction Over the Assignment of Choses in 
Action. — Reflecting primitive social conditions, the Common Law 
found no necessity for affording a means of transferring rights and 
obligations arising out of a claim in personam. Increasing com- 
plexity of commercial ties, however, involved finding a means of 
assigning such rights. Singularly enough, the English courts, ap- 
parently independently, adopted to this end the device of the 
Roman Law, the letter of attorney. The prosecution of a civil 
action through an agent was already familiar. To give a third 
party an interest in a chose in action such as he could have ac- 
quired had the same been assignable, was to a great extent accom- 
plished by appointing him an agent with power to collect the claim 
for his own use. By the middle of the thirteenth century, we find 
assignments by power of attorney recognized in the English courts 
of law. 2 Pollock and Maitl and, History of Engl. Law, 226-7. The 
interest of the creditor-agent, being entirely dependent upon the 
will of his pseudo-principal was, however, liable at any moment to 
be defeated by the latter's interposition. Resort appears to have 
been had, in such a case, to the courts of chancery to protect the 
"assignee." 1 Harvard Law Review 6, 7. The early development 
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of equity jurisdiction over assignments is obscure, but it was ulti- 
mately well denned as auxiliary to that of the courts of law. As a 
payment to or release by the assignor was a valid defense to an 
action at law in his name by the assignee, equity interfered to give 
the latter a remedy in such a case against the debtor, after notice. 
As the procedure at law forbade giving a power of attorney for less 
than the whole claim assigned, equity permitted the assignee to make 
good his interest in this instance, too. by a suit in his own name, 
Ze//v. Morris (183 1) 4 Sim. 607. With these two exceptions the 
jurisdiction of equity was from the first refused where the remedy 
of the assignee at law in the name of his assignor was adequate. 
Hammond v. Messenger (1838) 9 Sim. 327. In time the equitable 
doctrine of notice was taken over and applied in courts of law. 
Legh v. Legh (1799) 1 B. & P. 447, and the reformed procedure 
has permitted the assignee to sue at law in his own name. 

The development above outlined went on without any judicial 
definition of the nature of the assignee's control over the claim. 
The early conception of the assignee as a mere agent had given way 
to one regarding him as having a distinct interest, the incidents of 
which were clearly denned but whose nature was uncertain. It dif- 
fered from a mere agency to collect in that equity would not recog- 
nize a revocation after notice to the debtor. Nor was it a property 
interest, because it had to be enforced in the name of the assignor. 
While the courts do not seem to have so conceived it, the incidents 
of the assignee's right are those resulting from an agency with a col- 
lateral agreement by the assignor not to revoke. If the irrevocabil- 
ity of the right rested merely in contract it would follow that the 
assignor might revoke and thereby shut off any right of the assignee 
against the debtor leaving his only remedy against the assignor. 
And such in law was the effect of a release or payment by the as- 
signor. But equity in the exercise of its jurisdiction over the nega- 
tive covenant of the assignor could restrain him from breaking it 
and refuse to allow the debtor, after notice, to set up a revocation, 
release or payment as a defense to an action by the assignee. Much 
of the uncertainty with reference to the assignee's right has arisen by 
reason of the failure of the courts and text-writers to distinguish be- 
tween this so-called "power coupled with an interest" and the 
true power coupled with an interest as recognized by the law of 
property. 1 Tiffany, Law of Real Property, pp. 614-5. The latter 
is a true right in rem, irrevocable in its very nature; the former as above 
indicated is irrevocable only by reason of the jurisdiction exercised 
by courts of equity. 1 Harvard Law Review, 7. It is essentially 
an agency which the principal by the terms of its creation may not 
revoke, and which upon notice becomes irrevocable as to the debtor. 

The function of notice being simply to protect the assignee 
from collusion between the assignor and the debtor, it is in no way 
essential to the creation of the assignment itself. The failure to 
recognize this fundamental principle has led to the erroneous hold- 
ing in some jurisdictions that notice is necessary to perfect the 
assignment and that the priority as between successive assignees 
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depends upon the order in which they give notice to the holder of 
the fund. Dearie v. Hall (1828) 3 Russell 48 ; Spain v. Hamilton's 
Adnir (1863) 1 Wall. 604. The difficulty resulting from this hold- 
ing is illustrated by two recent cases in the Supreme Court of Penn- 
sylvania. The first, Appeal of Moses (Pa. 1903) 55 Atl. 213, fol- 
lowing Dearie v. Hall, supra, held that a second assignee upon giv- 
ing notice to the debtor, acquired priority over a former assignee, 
who had failed to give notice. Since neither the assignor nor the 
second assignee had reduced the chose in action to possession, 
there was no question of collusion between the debtor and the 
assignor, or his representatives, and, therefore, failure of the 'first 
assignee to give notice was immaterial, and the priority of the as- 
signments should have been simply a question of the order in which 
they were executed.' Tingle v. Fisher (1882) 20 W. Va. 497. In 
the second case, Appeal of Trust Co. (Pa. 1903) 55 Atl. 216, be- 
tween two consecutive assignees, the second only of whom gave 
notice, a creditor of the assignor had attached the fund, and the 
court held that the first assignee should be preferred and the second 
postponed to the attaching creditor, upon the theory that the at- 
taching creditor acquired only the assignor's interest after the first 
assignment, and the second assignee only the residue after the at- 
tachment was satisfied. Since the attachment lien when perfected 
operated simply as an assignment, and since the claim had not 
been reduced to possession, notice, as was pointed out above, 
should here also be held immaterial, and therefore the decision is 
clearly sound and opposed to the result reached in the first case. 

As to the second branch of equity jurisdiction over assign- 
ments, the cases of partial assignments generally present this situa- 
tion : an order given by a debtor to his creditor upon a third per- 
son to pay out of a particular fund due or to become due to the 
debtor. Yeates v. Groves (1791) 1 Ves. Jr. 280 ; Brice v. Bannister 
(1878) L. R. 3 Q. B.,D. 569 If a consent by the debtor could be 
found there was no ground for Equity jurisdiction for the remedy 
at law was adequate, the assignee suing in his own name on a new 
promise, express or implied. Walker v. Roslron (1842) 9 M. & W. 
411. Both these cases are to be distinguished from that of a bill 
of exchange drawn generally on the credit of the drawer. Brill v. 
Tuttle (1880) 81 N. Y. 454. Such an assignment may be made by 
parol agreement, Risley v. The Bank (1881) 83 N. Y. 318; or by 
drawing a check on the special fund, Fortier v. Delegardo &? Co. 
(C. C. A. 5th Cir. 1903) 122 Fed. 604 ; or by mailing a letter con- 
taining an order on the holder of the fund, Burn v. Carvalho (1839) 
4 M. & C. 690 ; or, by a mere notice mailed to the assignee that 
the assignor hss directed his debtor to pay over part of a fund, 
Alexander v. Steinhardt, Walker & Co. (1903) 2 K. B. 208. In 
the last two cases the assignment was held good on the mailing of 
the letter, the assignor having become bankrupt after the mailing, 
but before the receipt by the assignee. It would seem, then, that 
equity ' ' examines the conscience, " giving effect to the intention of 
the assignor to make a valid assignment, and not to the form or 
method which he has adopted to perfect that intention. 
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In view of the adoption by courts of law of equitable princi- 
ples, and the fact that the reformed procedure allows the assignee 
to sue in his own name, the further question presents itself, 
whether these changes in procedure have not led or may not lead 
to the recognition of a legal title to the chose in action in the as- 
signee after notice to the debtor. Without legislative interference, 
this result was ultimately reached in the Roman Law, which re- 
garded the giving of notice to the debtor as taking possession of 
the chose by the assignee. Such a view would involve a radical 
departure from the traditions of our law, and it has been held that 
the changes of the reformed practice are procedural merely. 
Leach v. Greene (1875) 116 Mass., 534; Glenn v. Busey (D. C. 
1886) 5 Mackey 233. This question would arise under the follow- 
ing circumstances : A, in a jurisdiction under the new procedure, 
assigns without consideration a debt to B. After notice to the 
debtor, A executes a release. B sues the debtor who, in addition 
to the release, pleads lack of consideration for the assignment. If 
B acquires legal title to the debt, this defense is invalid. 



